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APPELLANTS’ STATEMENT OF QUESTIONS PRESENTED 
The questions presented for the determination of this Court are: 

1. Can the appellants maintain their suit without joinder of Julia 
Robinson Hall (client) as a co-plaintiff? and 

2. Does the complaint state a good cause of action which can be 
maintained by the appellants in their own right? 




(ii) 

INDEX 

Page 


JURISDICTIONAL STATEMENT. 1 

STATEMENT OF THE CASE 

Facts 2 

Proceedings . 3 

POINTS RELIED ON. 3 

SUMMARY OF ARGUMENT. 4 


ARGUMENT 


The attorney's contingent fee agreement is to be construed 

as an Equitable Assignment. 5 

Under said agreement appellants were entitled to an 
equitable interest in the clients cause of action, in¬ 
cluding the judgments based thereon. 5 

Appellants had a right to bring the suit in their own names, 

without joinder of Julia R. Hall (client) . 5 

The status of Julia R. Hall an unwilling plaintiff who 

was named as a party defendant, was not changed. 5 

The complaint states a good cause of action . 7 

CONCLUSION. 7 

TABLE OF CASES 

Jones v. Martin, 41 Cal. 2d. 23:256 Pac. 2d 905 .", 

Sanborn v. Maxwell, 18 D.C. Appeals 245 . 3, 5, 

MISCELLANEOUS 

7 CJS, Attorney and Client, sec. 236, page 1203, note 15. 6 

7 CJS, Attorney and Client, sec. 237, page 1204, notes 21-22 

(see 67 NYS 2nd, 305, modified on other grounds in 296 

NY 974, 73 N. E. 560). 6 

7 CJS, sec. 238b, page 1205, note 29 and the Ohio case there cited. 6 

7 CJS, sec. 238b, 1205, note 30 and the Illinois case there cited. 6 

7 CJS, sec. 238c, page 1207, notes 41 and 42 and the D.C. N. J. 

and Fed. cases there cited .. 6 

7 CJS, sec. 238e. page 1208, note 49 and the D.C., Ga. and la. 

cases there cited . 6 

7 CJS, sec. 238g. page 1209 note 52 (2) and the Fed., cases there 1 

cited 6 

Title 11. sec. 305 D.C. Code(1940) .. 1 


Title 28, sec. 1291 U.S. Code 


1 


O Cn 























1 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Ci rcuit 

No. 13,028 

A. V. FALCONE 
and 

R. K. MILLSTEIN, 

Appellants 

v. 

JOSEF WASHINGTON HALL, et al., 

i 

Appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANTS 

— 

JURISDICTIONAL STATEMENT 

This is an appeal from two final orders of the district Court—the 

first one entered Juie 24, and the second July 11, 1^55— dismissing the 

i 

complaint (R 17, 18, JA 13, 14) on two separate and independent motions 
(R 7, 13, JA 6, 11) by different defendants. An appeal from both orders 
was duly noted. Jurisdiction of the District Court is based on Title 11, 
sec. 305 D. C. Code (1940). 

This Court has jurisdiction by virtue of Title 28, sec. 1291 U. S. 

Code. 
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STATEMENTS OF FACTS 

No evidence was adduced in the case because the Complaint was dis¬ 
missed on Motions. But the facts averred in the Complaint were admitted 
by the Motions. Briefly stated they are as follows: A judgment was ob¬ 
tained for Julia Robinson Hall in the Superior Court of California for ab¬ 
solute divorce from appellee Josef Washington Hall and maintenance money 
for the support of their infant son, and on said judgment a suit was filed 
by her in the United States District Court for the District of Columbia on 
May 15, 1952. Judgment for arrears of maintenance payments in the 
amount of $3,661. 74, with interest and costs, was rendered against Jo¬ 
sef Washington Hall, appellee, on June 3, 1954. 

The foregoing suit was pending when said Josef Hall transferred real 
property situate in the District of Columbia and owned by him solely, to 
his present wife Margaret Fretter Hall under an assumed name, with in¬ 
tent to deceive and defraud his divorced wife and deprive her of the right 
to legal processes against said property to satisfy the prospective judg¬ 
ment in said suit. 

The foregoing litigation was conducted by appellants under an attor¬ 
neys fee agreement executed in California by said Julia Robinson Hall 
appellee) on February 8, 1952, which provided for a contingent fee of 
40 per centum of the recovery; and it authorized appellant A. V. Fal¬ 
cone to employ associates in any other jurisdictions f or the purpose of 
initiating suits in aid of the California judgment (R 5, 11,. 12, J £ 4, 9, 10). 

The complaint in the instant suit is one in the nature of a judgment 
creditors bill and appellants claim therein a vested equitable interest in 
the aforesaid cause of action and the resulting judgments. Appellants 
brought the instant suit in their own right as owners of said interest, 
and Julia Robinson Hall, being an unwilling plaintiff, was named as 
a party defendant (R1,2,3, JA 1, 2). 
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PROCEEDINGS 

Two separate but similar motions to dismiss the complaint were 
filed by different defendants. The first was on behalf of defendant Mar¬ 
garet Fretter Hall and the second was on behalf of defendants Josef Wash¬ 
ington Hall and Thelma T. Talbot. Two final Orderb dismissing the com- 

i 

plaint were entered by the lower Court, the first onb on June 24, 1955 
on the first motion and the second one on July 11, 1^55 on the second 
motion. 

Neither motion states the conclusions of the Cburt and the plaintiffs 
below were not afforded an opportunity to be heard on the form or sub¬ 
stance of the proposed Orders, by any notice thereof. 

POINTS RELIED ON 

i 

I 

1. Under the construction given to contingent fee agreements between 
attorney and client by the Superior Court of California, which is also the 
construction in other jurisdictions, the contingent fee agreement in the 
instant suit is, to use the legal terminology of the courts, an equitable 
assignment and vests the attorneys with an equitable interest in the cli¬ 
ent's cause of action, including the judgment involve# in this case, to 
the extent of the contingent fee agreed on. In the case of Sanborn v. 
Maxwell , 18 D. C. Appeals 245, this court termed # contingent 

attorney's fee contract as an equitable assignment. 

■ 

i 

2. Whereas Julia Robinson Hall (appellee) is shown by the complaint 
to have been an unwilling plaintiff, the appellants properly named her as 
a party defendant and they were entitled to sue in their own right without 
her as a co-plaintiff. 

i 


4 


3. As the legal remedy, if any, was not adequate or complete, ap¬ 
pellants had the right to invoke the equitable powers of the District Court 
to safeguard their equitable interest, by setting aside the fraudulent con¬ 
veyances, sequestrating the judgment debtor’s property and ordering a 

. i 

court sale for the purpose of satisfying the judgment aforesaid (see relief 
prayed in complaint). 

SUMMARY OF ARGUMENT 

On the principle of Lex loci contractu t he contingent fee agreement 
in the instant case, having been executed in the State of California, will 
be construed according to the law of that State. 

The Superior Court of California has held that an attorney’s contin¬ 
gent fee agreement gives to the attorney an equitable interest in the cli¬ 
ent’s cause of action to the extent of the fee agreed on and terms the agree¬ 
ment as an Equitable Assignment. And likewise this Court has held such 
fee agreement to amount to an equitable assignment on which the attor¬ 
ney can maintain suit. 

Appellants contend, therefore, that they have a 40% equitable inter¬ 
est in the cause of action of Julia Robinson Hall (appellee-defendant) and 
the judgment awarded to her by the United States District Court for the 
District of Columbia referred to in the complaint. 

This equitable interest entitled appellants to file the suit in their 
own right without the client as a party plaintiff, it being shown in the 
complaint that she was an unwilling plaintiff. 

The status of defendant-appellee Julia Robinson Hall as a judgment 
creditor has not been altered by her position in the suit as a party defen¬ 
dant She will profit just the same as though she had filed suit as plain¬ 
tiff to obtain the equitable relief sought in the instant suit If plaintiffs- 
appellants prevail her judgment will be satisfied out of the proceeds of 


t 


5 



♦ 






the sale of the judgment debtor's real property and the order for the sale 
by trustees will take care of appellants' portion of ti\e proceeds. 

The averments of the complaint clearly show that appellants had no 

i 

adequate or complete remedy at law. 

ARGUMENT 


The Superior Court of California has held that an attorney's con¬ 
tingent fee agreement gives to the attorney an equitable interest in the 
client's cause of action to the extent of the fee agreed on and termed the 
agreement an equitable assignment. Jones v. Martini , 41 Cal. 2d, 23; 

256 Pac. 2d, 905; See also Sanborn v. Maxwell , 18 D. C. App. 245. 

i 

Therefore, appellants contend that they have ai 40% equitable inter- 

i 

est in the cause of action of Julia Robinson Hall (defendant-appellee and 
the judgment awarded to her by the United States District Court for the 
District of Columbia in C. A. No. 2190-52, for the hum of $3, 661. 74, 
with interest and costs. Jones v. Martin , supra, 7 |CJS "Attorney and 
Client", sec. 187, pp., 1069-70; and particularly ndtes 95 and 96 on page 
1070. 


A partial assignee can enforce his said interest and equity will en¬ 
able him to do so by permitting him to join all interested parties (includ¬ 
ing the assignor and all partial assignees). j 

Under F. R. C. P., all who are united in interest must be joined as 
plaintiffs or defendants .... but if the consent of anyone who should have 
been joined as a plaintiff cannot be obtained, he may be made a defendant, 
the reason therefor being stated in the complaint. .! . " otherwise the 
assignee would have a substantial right without a remedy. 

The foregoing authorities would appear to be sufficient for the pur¬ 
pose of determining the first question of this case in the affirmative. 
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Both questions would appear to have been settled in the affirmative 
for this jurisdiction by the decision of this Court in the case of Sanborn v. 
Maxwell , supra. 

Corpus Juris Secundum has much pertinent matter bearing on the 
two principal questions in this case, besides what has already been cited 
in the second paragraph hereof. Some of it is cited below. 

7 CJS, Attorney and Client, sec. 236, page 1203, note 15. 

7 CJS, Attorney and Client, sec. 237, page 1204, notes 21-22 (see 
67 NYS 2nd, 305, modified on other grounds in 296 NY 974, 73 N. E. 560) 

7 CJS, sec. 238b, page 1205, note 29 and the Ohio case there cited. 

7 CJS, sec. 238b, page 1205, note 30 and the Illinois case there cited. 

7 CJS, sec. 238c, page 1207, notes 41 and 42 and the D. C. N. J. and 

Fed. cases there cited. 

7 CJS, sec. 238e, page 1208, note 49 and the D. C., Ga. and la. cases 
there cited. 

7 CJS, sec. 238g, page 1209 note 52 (2) and the Fed. cases there cited. 

Legal and equitable relief are administered in same forum and a par¬ 
ty can be sent out of court only when, upon his facts, he is entitled to no 
relief either at law or in equity. 
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CONCLUSION | 

It would appear from the foregoing citations that the appellants were 
entitled to sue in their own right and their complaint states a good cause 
of action. The Orders appealed from should be reversed and the case re¬ 
manded for further proceedings. 

Respectfully submitted, 

Edwards. Duvall 

R. K. Millstein 

917 - 15th Stree|, N.W. 

Washington, D. jC. 

Attorneys foij Appellants 

i 

I 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[ Filed Jan. 20, 1955] 

A. V. FALCONE 


139 N. Broadway 
Los Angeles, California 

R. K MILLS TEIN 
917 - 15th St., N.W. 

Plaintiffs 

JOSEF WASHINGTON HALL 
West Palm Beach, Florida 

MARGARET FRETTER HALL, also 
known as Margaret Fretter Nye 
Address unknown 

THELMA T. TALBOT 
231 Constitution Ave., N. E., 

JULIA ROBINSON HALL 
. 2026 N. Highland Ave., 

Hollywood, California 
* Defendants 


) Civjl Action No. 283- T 55 

! 

) 

> 

) 

) 

) ! 

) 

) 

) 

) 

) 


COMPLAINT IN THE NATURE OF A JUDGMENT CREDITOR’S 

BILL 

1. The jurisdiction of this Court is based on thej amount involved 
which is in excess of the sum of $3,000. 00; and the power of the Court to 
grant the relief hereinafter prayed. 

2. Plaintiff A. V. Falcone, is a resident of the State of California, 
a member of the Bar of said State and brings this suit in his own right as 
hereinafter set forth; the plaintiff R. K. Millstein, is a member of the Bar 
of the District of Columbia, with offices located at 917 - 15th St, N.W., 
in said District, and brings this suit in his own right a& hereinafter set 
forth. The defendant, Josef Washington Hall, otherwise known as Upton 

I 

Close, is a resident of the state of Florida, and is sued as a judgment deb- 
tor and as the real owner of the hereinafter described real property located 
2 in the District of Columbia. Defendant, Margaret Fretter Hall, also 
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known as Margaret Fretter Nye, is the wife of Josef Washington Hall and 
is sued in her own right and as grantee and present holder of title of the 

i 

aforesaid real property by mesne transfers from defendant, Josef Wash¬ 
ington Hall, her husband; defendant, Thelma T. Talbot, is sued as the con¬ 
duit of title from defendant, Josef Washington Hall to his wife, defendant, 
Margaret Fretter Hall under the name of Margaret Fretter Nye as herein- 

i 

after related; defendant, Julia Robinson Hall, is sued as present holder of 
a judgment against defendant, Josef Washington Hall, she having a three 
fifths interest in the hereinafter mentioned judgment against said defendant. 
All defendants except Thelma T. Talbot are non-residents of the District 
of Columbia. 

3. Julia Robinson Hall is named herein, as a defendant because she 
has declined to maintain this or any similar action against the other defen¬ 
dants although often requested to do so; and she is a necessary party. 

4. On to wit, May 15, 1952, defendant Julia Robinson Hall, filed 
suit against defendant Josef Washington Hall, in the United States District 
Court for the District of Columbia, by and through her attorneys, the plain¬ 
tiffs herein, for moneys due her imder a Judgment of Superior Court of 
California for the County of Los Angeles, and on to wit, June 3, 1954, she 
obtained judgment in said suit against defendant, Josef Washington Hall, 

in the principal sum of $3, 661. 74, with interest on $3, 075. 00 at 6% per 
annum from February 1, 1952 and on $225. 00 from May 1, 1952 and costs; 
said judgment was not modified, not appealed from and is now in full force 
and effect On to wit, December 22, 1954, a fi fa was issued on said judg¬ 
ment and returned nulla bona by the U. S. Marshal for the District of Co¬ 
lumbia. Said suit is designated on the docket of this Court as C. A. 2190-52. 

3 5. At the time when said suit was filed in this jurisdiction by defen¬ 

dant Julia Robinson Hall, as well before as after, the defendant Josef 
Washington Hall, was the sole owner in fee simple of lot 38, Square 758 
situated in the city of Washington, District of Columbia, and improved by 
premises 231 Constitution Avenue, N. E., he having purchased that prop¬ 
erty on to wit, July 26, 1950, while unmarried, and it subsequently be¬ 
came subject to the dower interest of his present wife, defendant Margaret 
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Fretter Hall, sometimes known as Margaret Fretter Nye, defendant herein; 
the said real property on or about the time said defendant, Josef Washing¬ 
ton Hall, acquired it, was encumbered by him on to ^it, July 26, 1950, 
with a certain deed of trust to secure payment of a loan in the principal 
sum of $11, 000. 00; said trust indebtedness has been Substantially amortized 
since the said trust was placed on said property. 

6. At the time of the institution of the aforesaid suit against defen- 
dant, Josef Washington Hall by the defendant, Julia Robinson Hall, there 
was no real or personal property owned by defendant Josef Washington 
Hall in this jurisdiction which was subject to legal process, except the 
property hereinbefore described. 

7. On to wit, October 1, 1952, defendant Josef Washington Hall 
and his then wife, Margaret Fretter Hall, joined in a deed in fee simple to 
one Thelma T. Talbot, conveying to said Talbot the aforesaid real property 
known as 231 Constitution Avenue, N. E., and on to wit, October 17, 1952, 
said Talbot, a defendant herein, conveyed said property in fee simple to 

i 

the defendant Margaret Fretter Nye, otherwise known as Margaret Fretter 
Hall, the wife of defendant, Josef Washington Hall. The first mentioned 
transfer is recorded in the office of the Recorder of t)eeds, in Liber 9830, 
Folio 333, and the second transfer from Talbot to Nye is recorded in Liber 
9830, Folio 335. In the said transactions whereby thfe aforesaid property 
was transferred from defendants Josef Washington Hall and wife to his 

wife under the name of Margaret Fretter Nye, jlie defendant Thelma 
T. Talbot merely acted as a conduit of title to facilitate said transfer of 
title and she had no other right, title or interest in said property and gave 
no consideration for the deed from defendant, Josef Washington Hall and 
his wife to her. The defendant, Margaret Fretter Nye, wife of the defen¬ 
dant, Josef Washington Hall, is the present title holder of record for said 
property and the aforesaid transfers were made during the pendency of the 
aforesaid Civil Action No. 2190-52 and beforethe defendant herein could 
be served with process to answer, which he was then evading, and said 
transfers were made for the purpose of deceiving and defrauding the plain¬ 
tiff therein, as weU as other creditors of defendant, Jlosef Washington Hall. 
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Plaintiffs are informed and believe, and upon such information and be¬ 
lief aver and expect to prove at the trial hereof, that the defendant, Mar¬ 
garet Fretter Nye, was not a bona fide purchaser of said property for an 
adequate valuable consideration and the deeds aforesaid whereby defen¬ 
dant, Josef Washington Hall transferred title of record to the aforesaid 
property to his wife, defendant, Margaret Fretter Nye, became and were 
and still are null and void and of no effect, whatsoever, so far as the right 
of the judgment creditor herein, defendant Julia Robinson Hall, to have 
execution against the aforesaid property, is concerned. At present the 
defendant Josef Washington Hall has no property in the District of Colum¬ 
bia which can be subjected to legal process. 

8. Plaintiffs further state that no part of the judgment aforesaid 
against defendant Josef Washington Hall has been paid satisifed or secured 
and said judgment now remains in full force and effect. 

5 9. On to wit, February 8, 1952, defendant Julia Robinson Hall, en¬ 

tered into a certain contract in writing with plaintiff A. V. Falcone, where¬ 
in and whereby she agreed among other things, to employ him as her at¬ 
torney, to enforce her rights, claims, causes of action and all remedies 
which she had or may have thereafter against defendant Josef Washington 
Hall, accruing by reason of a certain judgment of divorce obtained by her 
in the Superior Court of California, for the County of Los Angeles, with 
maintenance and support for herself and child, and in said contract she 
promised and agreed to pay to plaintiff Falcone as compensation for his 
services to her in this regard 40% of all moneys recovered for her by said 
Falcone, or by any associate attorney appointed by hi m in any jurisdiction 
to institute suit in her behalf for the purpose of obtaining recovery of 
moneys due on said judgment. Pursuant to said agreement, plaintiff Fal¬ 
cone appointed plaintiff R. K. Millstein, a lawyer with the knowledge and 
consent of defendant Julia Robinson Hall, to institute suit on her behalf in 
the United States District Court for the District of Columbia, which plain¬ 
tiff R. K. Millstein, did do as hereinbefore related. By the terms of said 
fee agreement, the said fee of 40% became and was an attorneys lien on 
any recovery obtained for Julia Robinson Hall on account of the judgment 


obtained for her in this jurisdiction, as aforesaid, and furthermore said 
fee agreement amounted to an equitable assignment of 2/5ths of said judg¬ 
ment to plaintiffs herein. The plaintiffs will show in Court said written 
fee agreement between defendant Julia Robinson Hall and plaintiff A. V. 
Falcone. 

WHEREFORE, the premises considered, plaintiffs pray to the Court 
as follows: 

1. That the Court vacate and set aside the deed of defendant, Josef 
Washington Hall and wife, Margaret Fretter Hall to his conduit of title, 

6 defendant, Thelma T. Talbot and the latter’s deed back to defendant 

Josef Washington Hall’s wife, Margaret Fretter Hall pnder the name of 
Margaret Fretter Nye, as executed to defraud the judgment creditor herein, 
defendant Julia Robinson Hall. 

2. That a receiver be appointed pendente lite to take possession 
of real estate designated and known as 231 Constitution Avenue, N. E., 
and collect the rents, profits and issues thereof. 

3. That upon the final hearing, a trustee or trustees be appointed 

by the court to sell the real estate known and designated as 231 Constitution 
Avenue, N. E., and pay the proceeds thereof, or so much as may be re¬ 
quired, to plaintiffs herein to satisfy the aforesaid judgment. 

4. And for such other further and general relief as may to the court 
seem meet and just. 

/S/ A. V. Falcone 
/S/ R. K. Millstein 

/S/ R. K. Millstein 

/S/ Edward S. Duvall, 

Attorneys for Plaintiffs, 

* * * * 

DISTRICT OF COLUMBIA, ss: 

I, R. K. Millstein, being first duly sworn on oath, depose and say that I 
have read the foregoing and annexed complaint by me subscribed as plaintiff, 
and know the contents thereof and believe the facts therein stated to be true. 

/S/ R. K. Millstein 

Subscribed and sworn to before me this 20th day of Jan. 1955. 

/S/ Notary Public 
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7 [Filed Mar. 31, 1955] 

MOTION TO DISMISS 

(Improper Parties and Lack of Jurisdiction) 

Comes now the defendant Margaret Fretter Hall, also known as Mar¬ 
garet Fretter Nye, through her attorney Jeremiah T. Riley and moves this 
Honorable Court to dismiss the complaint heretofore filed, for the follow¬ 
ing reasons: 

1. The complaint, from its face, shows that the plaintiffs are not 
proper parties to bring this suit inasmuch as they are not suing in the 
name of or on behalf of the judgment creditor but, rather, as lien holders 
of said judgment creditor. 

2. Even if the plaintiffs were proper parties to institute this cause, 
there is a fatal failure to comply with the statutory requirement of Title 
28, D. C. Code, section 2501 (1951 Edition), relative to the filing of an 
assignment of judgment with the Clerk of this Court. 

3. And for such other reasons as may appear at the time of hearing 
of this motion. 

/S/ Jeremiah T. Riley, Attorney for 
Margaret Fretter Hall, 

1406 "G M Street, N.W., 

Washington 5, D. C. 




8 [Filed Apr. 16, 1955] 

OPPOSITION TO MOTION OF DEFENDANT MARGARET 

FRETTER NYE, TO DISMISS COMPLAINT 

Plaintiffs oppose the motion to dismiss the complaint filed by defen¬ 
dant Margaret Fretter HaU, also known as Margaret Fretter Nye, for the 
reasons and on the grounds hereinafter set forth, viz: 

A casual examination of the complaint will disclose that it is framed 
on equitable principles and seeks equitable relief in circumstances which 
entitle plaintiffs to maintain the action. The interests of plaintiff and defen¬ 
dant Julia Robinson Hall are identical except for the difference in the ex- 
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tent of their respective interests. 

Plaintiffs are suing not only in their own behalf j as holders of an 
equitable assignment of their interest under and by virtue of the contin¬ 
gent fee contract, averred in the complaint, but also for the benefit of 
defendant Julia Robinson Hall who was granted judgment against the defen¬ 
dant Josef W. Hall, by this Court on June 3, 1954, civil Action No. 2190- 
52. 

Title 28, sec. 2501, D. C. Code (1950) is not applicable because it 
provides a procedure based on an express assignment of a judgment, 
vtoereas the complaint shows that plaintiffs’ right to maintain their suit 
is hinged on an equitable assignment coupled with fraud and collusion to 
prevent legal execution of the said judgment, and the Court is asked to 
exercise its equitable powers in aid of the efforts of plaintiffs and defen- 

i 

dant Julia Robinson Hall to subject the hidden assets of defendant Josef W. 
Hall to payment of the aforesaid judgment. 

All facts well pleaded in the complaint are admitted to be true by the 
motion to dismiss. 

The salient facts, aside from the rendition of a judgment in favor of 
defendant Julia Robinson Hall for the sum of $3, 661. ^4, with interest and 
costs, are (a) that said defendant was a creditor of Jdsef W. Hall, under 
a judgment of the California court (b) that after she filed suit in this juris¬ 
diction for a judgment on the California judgment and before she could ob¬ 
tain judgment, the defendant Josef Washington Hall aqd his present wife 
Margaret Fretter Hall (also known as Margaret Frett0r Nye) colluded to 
defraud Julia Robinson Hall by transfers of the title to real property owned 
solely by the defendant Josef W. Hall, from himself apd to his wife Mar¬ 
garet Fretter Hall, under the assumed name of Margaret Fretter Nye, and 
thus prevent legal process from being levied on said real property; (c) that 
Margaret Fretter Hall gave no adequate consideration for the property and 
said transfer of title was made for the purpose of defifauding the defendant 
Julia Robinson Hall and other creditors; and (d) the equitable assignment 
from said defendant to the plaintiffs herein. 

On these admitted facts, the plaintiffs are entitled on behalf of them- 
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selves and defendant Julia Robinson Hall to have the Court set aside the 
fraudulent conveyances and sequester the real property described in the 
complaint and sell it by order of the Court in satisfaction of said judg¬ 
ment, with the proceeds to be applied first to satisfaction of said judgment 
10 in full and the surplus, if any, to be held by the Court and applied 
pro-rata to claims of other creditors of defendant Josef W. Hall, who ask 
leave to intervene. 

Under the laws of California, where the fee agreement was entered 
into by plaintiff Falcone and Julia Robinson Hall, as averred in the com¬ 
plaint, such a contract between attorney and client is in legal effect an 
equitable assignment to plaintiffs; associates in her case. A photostat 
of the contract is annexed hereto and made part hereof by reference. 

In the case of Jones vs. Martin, 41 Cal. 2d, 23. 256 Pac. 2d, 905, 
the court held: 

Syllabus: 

(1) an attorney employed under a contingent fee agreement who 
is wrongfully discharged by his client, is generally entitled to 
the same amount of compensation and under the same contingency 
as if he had completed the services contemplated. 

(2) A contingent fee agreement vests the attorney with an equita¬ 
ble interest in that part of the client's cause of action which is 
agreed upon as the contingent fee. 

(3) However, an attorney under a contingent fee agreement has 
no special or charging lien, unless it has been specifically con¬ 
tracted for. 

(4) It is also true that a debtor will not be discharged from his 
obligations by performance rendered to the assignor after notice 
of the assignment. 

See also 7 C. J. S. "Attorney and Client" sec. 187, pages 1069- 
1070 and particularly notes 95 and 96 on p. 1070. 

The aforesaid fee agreement will be construed according to the lex 
loci contractu. 
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It is respectfully submitted that the motion to dismiss should be 
denied. 

Copy of above mailed to /S/ R. K. Millstein 

Jeremiah T. Riley, Atty., for /S/ Edward S. Duvall 
M. F. Hall, defendant, at 1406 J \ 

G St., N.W., this 15th day of 
April, 1955, postage prepaid. 

/S/ R. K. Millstein 


Los Angeles,| California, 

February 7, |1952 

A. V. Falcone, Esq. 

448 S. Hill Street 

1018 Pershing Square Bldg. 

Los Angeles 13, Calif. 

Dear Mr. Falcone: 

i 

This will confirm my employment of you as my attorney to enforce 
my right, claims, causes of action and all remedies yrhich I may have 
against Josef Washington Hall, also known as Upton Close, particularly 
including the support and maintenance of our minor sj>n, Spencer Hall, 
under that certain property settlement agreement between us dated Feb¬ 
ruary 29, 1948, the Interlocutory Judgment of Divorce in the Los Angeles 
Superior Court action of Hall v. Hall No. D 345, 602, j the Final Judgment 
therein, or otherwise. 

As my said attorney you may take such proceedings as you may deem 
for our best interests, including the filing of legal action wherever you 
may determine, including Virginia, Washington, D. Cl or elsewhere, as 
you may find the defendant or his assets. In your said representation of 
me you are authorized to associate such attorney or attorneys as you may 
determine, provided that their fees and compensation! shall be included in 
my agreement to pay you fees and compensation as hereinafter provided. 

I advise you that I have received from Mr. Hall only the following 
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payments for the support and maintenance of our said son: 


May 15, 

1948 

$75. 

July 10, 

1948 

75. 

August 16, 1948 — 

75. 

Sep. 30, 

1948 

75. 

October 

15, 1948 — 

75. 


As and for your compensation for your said representation of me, 

I agree to pay you as follows: 25% of all monies recovered by me or to 
which I may be entitled, and as and when I recover the same or may be 
entitled thereto, without legal proceedings or action. If legal proceedings 
or actions are initiated, then I agree to pay you 40% of all monies recov¬ 
ered by me or to which I may be entitled, and as and when I recover the 
same or may be entitled thereto, whether by judgment, execution, settle¬ 
ment, compromise or otherwise. Said monies shall include all monies 
recovered by me or to which I may be entitled for the support and main¬ 
tenance of my said son. Out of such fees and compensation, you are to 
pay the fees and compensation of such attorney or attorneys as you may 
associate with you or otherwise employ for the enforcement of my said 
rights, claims, causes of action or remedies, whether in this state or 
elsewhere. 

12 I agree to pay all costs involved at and when you request the same. 

I agree that any costs or expenses advanced by you or any associate or 
associates of yours will be reimbursed by me in any event upon demand 
therefor. 

If the foregoing is agreeable to you, please note your acceptance 
in the space provided below therefor, which act on your part shall consti¬ 
tute a binding agreement between us to the foregoing effect. 

/S/ Julia Robinson Hall 
I accept the foregoing employment. 

/S/ A. V. Falcone 
February 8, 1952 


13 [Filed Apr. 20, 1955] 
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MOTION TO DISMISS 

(Improper Parties and Lack of Jurisdiction) 

Come now the defendants, Josef Washington HajLl and Thelma T. 
Talbot, through their attorney John B. Cullen and move this Honorable 
Court to dismiss the complaint heretofore filed, for the following reasons: 

1. The complaint, from its face, shows that the plaintiffs are not 
proper parties to bring this suit inasmuch as they are not suing in the name 

of or on behalf of the judgment creditor but, rather, as lien holders of said 

I 

judgment creditor. 

2. Even if the plaintiffs were proper parties to institute this cause, 
there is a fatal failure to comply with the statutory requirement of Title 
28, D. C. Code, Section 2501 (1951 Ed.), relative to jhe filing of an assign¬ 
ment of judgment with the Clerk of this Court. 

3. And for such other reasons as may appear it the time of hearing 


of this Motion. 


/S/ John B. Cullen, Attorney for 
Josef Washington Hall and 
Thelma T. Talbot 
1033 Investment Bldg. 
Washington 5j D. C. 


(CERTIFICATE OF MAILING) 


15 [Filed Apr. 26, 1955] 

OPPOSITION OF PLAINTIFFS TO MOTION TO jDISMISS COM- 

PLAINT BY DEFENDANTS JOSEF W. HALL AND THELMA T. 

TALBOT - POINTS AND AUTHORITIES. 

Plaintiffs oppose defendants joint motion to dismiss the complaint, 
for the reasons and on the grounds as follows: j 

1. Plaintiffs are proper parties and entitled, on the facts admitted 
by the motion, to maintain this action in their own right. Furthermore 
it will appear by references to the complaint, and particularly to the 3rd 
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prayer for relief, that this action is one brought also on behalf of defen¬ 
dant Julia R. Hall, the judgment creditor. See rule 8 (f) F. R. C. P. 

Under the rule of law laid down by the Supreme Court of California, 
for construction of contingent fee contracts, the contract in the instant 
suit (par. 9), which was executed in California, vests the plaintiffs with 
an equitable interest in 40% of defendant, Julia R. Hall’s, cause of action 
in this jurisdiction. 

In the case of Jones v. Martin, 41 Calif. 2d, 23: 256 Pac 2d, 905, 
where the contingent fee agreement did not specifically give the attorney a 
charging lien, or an express assignment, the court held: 

Syllabus. 2, ”A contingent fee agreement vests the attorney with equitable 
interest in that part of the clients cause of action which is agreed upon as 
the contingent fee. ” 

The lex loci contractu governs the construction of the contingent fee 
agreement in the instant action. 

16 See also 7 C. J.S., Atty. and Client sec. 187 pp 1069-1070, particu¬ 
larly note 95 and 96 p. 1070. 

In the case of Wylie vs. Coxe, 56 U. S. (15 How.) 415; 14 L. Ed. 

753, an appeal from the old Circuit Court of the District of Columbia, it 
was held that an attorney’s fee agreement calling for 5% of the fund award¬ 
ed (Mexican Claim Com.) ’’ constituted a lien upon the fund” and gave the 
attorney (appellee) the right to maintain a suit in his own right and ”is a 
sufficient ground for an equity jurisdiction”. See also Roses Notes to 
Wylie v. Coxe, p. 728-729 and 1932 Suppl. to Roses Notes, vol. 1. 

2. Plaintiffs do not allege in the complaint, and it is not the fact, 
that they have an express assignment of a part of the judgment against 
Josef W. Hall, inC.A. 2190-52. It alleges, merely, that they have an 
equitable interest in 40% of the judgment. In this connection, see prayer 
for relief No. 3. Therefore Title 28, sec. 2501 of the D. C. Code is not 
applicable. 

3. The two decisions cited in defendants points and authorities, re¬ 
late to partial assignments of judgments, and are not applicable to the 
instant suit, which seeks satisfaction of the entire judgment against de- 
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fendant Josef W. Hall. 

It is respectfully submitted that the motion to dismiss should be 
denied. 

/S/ R. K. Millstein 

/S/ Edward S. Duvall 

Attorneys for Plaintiffs 

Copy mailed to John B. Cullen, Attorney for Josef Washington Hall also 
known as Upton Close and Thelma T. Talbot, 1033 investment Bldg., 
Washington, D. C., postage prepaid, this 26th day of April 1955. 

/S/ R. K. Millstein 



Upon motion of the defendant Margaret Fretter Hall, a/k/a Margaret 
Fretter Nye to dismiss the complaint on the grounds that the plaintiffs 
herein are not proper parties and lack of jurisdiction, and upon consid- 
e ration of the pleadings filed by counsel for both parties and the arguments 
of counsel for the plaintiffs and counsel for the defendant Margaret Fretter 

i 

Hall, it is by the Court this 24th day of June, 1955; j 

ORDERED, that the above-entitled action be and it hereby is dis¬ 
missed. 

/S/ Edward-M. Curran 
JUDGE 
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18 [Filed July 11, 1955] 

ORDER DISMISSING THE COMPLAINT 
Upon motion of the defendants Josef Washington Hall and Thelma T. 
Talbot to dismiss the Complaint on the grounds that the plaintiffs herein 
are not proper parties and lack of jurisdiction, and upon consideration of 
the pleadings filed by counsel, it is by the Court this 7th day of July, 
1955, 

ORDERED, that the above entitled action be and it hereby is dis¬ 
missed. 

/S/ Edward M. Curran 
JUDGE 

Copy sent to - 

R.K. Miilstein, 

Atty. for plaintiffs 

July 1, 1955 


19 [Filed July 19, 1955] 

MOTION FOR RECONSIDERATION OF THE ORDERS OF 
JUNE 24th AND JULY 7, 1955. (Entered July 11) 

The plaintiffs move the Court for reconsideration of the Orders of 
June 24th and July 7th, 1955, upon the grounds and for the reasons fol¬ 
lowing: 

1. Both of said orders were submitted to the Court and signed 
without notice of the contents and without notice of the submission thereof, 
in disregard of the Rule of Court in regard thereto and the rule of law laid 
down by the Court of Appeals in regard to notice. 

2. The court erred in signing both orders because (a) of the irregu¬ 
larity set forth in the preceding paragraph and (b) the said orders are con¬ 
trary to applicable law. 

3. Other reasons apparent on the face of the record. 

/S/ Edward S. Duvall 
R. K. Miilstein 



NOTICE 


To: John B. Cullen, 1033 Investment Bldg., 

Jeremiah T. Riley, Esq., 1406 G St., N.W. 

The rule of court requires, if you wish to oppose the granting of the 
foregoing notice, that you file the grounds thereof with points and author¬ 
ities, with the Clerk of the Court within eight (8) days and serve copy there¬ 
of on counsel for plaintiffs. 

/S/ R. K. Millstein, 

Attorney for Plaintiffs 

******** 


21 [Filed Sep. 7, 1955] 

ORDER DENYING MOTION FOR RECONSIDER¬ 
ATION OF ORDERS OF JUNE 24, AND TOLY 7, 

1955. | 

Upon consideration of plaintiff T s motion for reconsideration of the 
Orders of June 24, 1955 and July 7, 1955 (entered J^ily 11, 1955), it is 
this 7th day of August, 1955, 

ADJUDGED AND ORDERED that the said motion be and it is hereby 
denied. 

By the Court, 

/S/ Edward M. Curran 
JUDGE 
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(i) 

No. 13,028 

APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 
The questions presented for the determination of this Court are: 

1. Can the appellants maintain their suit without joinder of Julia 

| 

Robinson Hall (client) as a co-plaintiff? and 

i 

2. Does the complaint state a good cause of action which can be 
maintained by the appellants in their own right? 
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No. 13,028 


A. V. FALCONE 
and 

R. K MILLSTEIN, 
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y. 

i 

JOSEF WASHINGTON HALL, et al. j, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT <:°URT 
FOR THE DISTRICT OF COLUMBIA 


I 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from two final orders of the District Court—the 
first one entered Juie 24, and the second July 11, 1955— dismissing the 
complaint (R 17, 18, JA 13, 14) on two separate and independent motions 
(R 7, 13, JA 6, 11) by different defendants. An appeal from both orders 
was duly noted. Jurisdiction of the District Court is jbased on Title 11, 
sec. 305 D. C. Code (1940). 

This Court has jurisdiction by virtue of Title 2&, sec. 1291 U. S. 


Code. 
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STATEMENTS OF FACTS 

No evidence was adduced in the case because the Complaint was dis¬ 
missed on Motions. But the facts averred in the Complaint were admitted 
by the Motions. Briefly stated they are as follows: A judgment was ob¬ 
tained for Julia Robinson Hall in the Superior Court of California for ab¬ 
solute divorce from appellee Josef Washington Hall and maintenance money 
for the support of their infant son, and on said judgment a suit was filed 
by her in the United States District Court for the District of Columbia on 
May 15, 1952. Judgment for arrears of maintenance payments in the 
amount of $3, 661. 74, with interest and costs, was rendered against Jo¬ 
sef Washington Hall, appellee, on June 3, 1954. 

The foregoing suit was pending when said Josef Hall transferred real 
property situate in the District of Columbia and owned by him solely, to 
his present wife Margaret Fretter Hall under an assumed name, with in¬ 
tent to deceive and defraud his divorced wife and deprive her of the right 
to legal processes against said property to satisfy the prospective judg¬ 
ment in said suit. 

The foregoing litigation was conducted by appellants under an attor¬ 
neys fee agreement executed in California by said Julia Robinson Hall 
appellee) on February 8, 1952, which provided for a contingent fee of 
40 per centum of the recovery; and it authorized appellant A. V. Fal¬ 
cone to employ associates in any other jurisdictions f or the purpose of 
initiating suits in aid of the California judgment (R5, 11,. 12, J£4,9, 10). 

The complaint in the instant suit is one in the nature of a judgment 
creditors bill and appellants claim therein a vested equitable interest in 
the aforesaid cause of action and the resulting judgments. Appellants 
brought the instant suit in their own right as owners of said interest, 
and Julia Robinson Hall, being an unwilling plaintiff, was named as 
a party defendant (R1,2,3, JA 1, 2). 
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i 

PROCEEDINGS 

I 

Two separate but similar motions to dismiss the complaint were 
filed by different defendants. The first was on behalf of defendant Mar¬ 
garet Fretter Hall and the second was on behalf of defendants Josef Wash¬ 
ington Hall and Thelma T. Talbot. Two final Orders dismissing the com¬ 
plaint were entered by the lower Court, the first one on June 24, 1955 
on the first motion and the second one on July 11, 1055 on the second 
motion. 

Neither motion states the conclusions of the Court and the plaintiffs 
below were not afforded an opportunity to be heard on the form or sub¬ 
stance of the proposed Orders, by any notice thereof. 

POINTS RELIED ON | 

1- Under the construction given to contingent fee agreements between 
attorney and client by the Superior Court of California, which is also the 
construction in other jurisdictions, the contingent fee agreement in the 
instant suit is, to use the legal terminology of the courts, an equitable 
assignment and vests the attorneys with an equitable interest in the cli¬ 
ents cause of action, including the judgment involved in this case, to 

i 

the extent of the contingent fee agreed on. In the case of Sanborn v. 
Maxwell , 18 D. C. Appeals 245, this court termed a contingent 
attorney's fee contract as an equitable assignment . 

2. Whereas Julia Robinson Hall (appellee) is shown by the complaint 

i 

to have been an unwilling plaintiff, the appellants properly named her as 
a party defendant and they were entitled to sue in their own right without 
her as a co-plaintiff. 
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3. As the legal remedy, if any, was not adequate or complete, ap¬ 
pellants had the right to invoke the equitable powers of the District Court 
to safeguard their equitable interest, by setting aside the fraudulent con¬ 
veyances, sequestrating the judgment debtor's property and ordering a 
court sale for the purpose of satisfying the judgment aforesaid (see relief 
prayed in complaint). 

SUMMARY OF ARGUMENT 

On the principle of Lex loci contractu t he contingent fee agreement 
in the instant case, having been executed in the State of California, will 
be construed according to the law of that State. 

The Superior Court of California has held that an attorney's contin¬ 
gent fee agreement gives to the attorney an equitable interest in the cli¬ 
ents cause of action to the extent of the fee agreed on and terms the agree¬ 
ment as an Equitable Assignment. And likewise this Court has held such 
fee agreement to amount to an equitable assignment on which the attor¬ 
ney can maintain suit. 

Appellants contend, therefore, that they have a 40% equitable inter¬ 
est in the cause of action of Julia Robinson Hall (appellee-defendant) and 
the judgment awarded to her by the United States District Court for the 
District of Columbia referred to in the complaint. 

This equitable interest entitled appellants to file the suit in their 
own right without the client as a party plaintiff, it being shown in the 
complaint that she was an unwilling plaintiff. 

The status of defendant-appellee Julia Robinson Hall as a judgment 
creditor has not been altered by her position in the suit as a party defen¬ 
dant She will profit just the same as though she had filed suit as plain¬ 
tiff to obtain the equitable relief sought in the instant suit If plaintiffs- 
appellants prevail her judgment will be satisfied out of the proceeds of 
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the sale of the judgment debtors real property and the order for the sale 
by trustees will take care of appellants T portion of the proceeds. 

The averments of the complaint clearly show that appellants had no 
adequate or complete remedy at law. 

ARGUMENT 

The Superior Court of California has held that an attorney's con¬ 
tingent fee agreement gives to the attorney an equitable interest in the 
client's cause of action to the extent of the fee agreed on and termed the 
agreement an equitable assignment. Jones v. Martin , 41 Cal. 2d, 23; 

256 Pac. 2d, 905; See also Sanborn v. Maxwell , 18 D. C. App. 245. 

Therefore, appellants contend that they have a 40% equitable inter¬ 
est in the cause of action of Julia Robinson Hall (defendant-appellee and 
the judgment awarded to her by the United States District Court for the 
District of Columbia in C. A. No. 2190-52, for the sum of $3, 661. 74, 
with interest and costs. Jones v. Martin , supra, 7 C JS "Attorney and 
Client”, sec. 187, pp., 1069-70; and particularly notes 95 and 96 on page 
1070. 

A partial assignee can enforce his said interest and equity will en¬ 
able him to do so by permitting him to join all interested parties (includ¬ 
ing the assignor and all partial assignees). 

Under F. R. C. P., all who are united in interest must be joined as 
plaintiffs or defendants .... but if the consent of anyone who should have 
been joined as a plaintiff cannot be obtained, he.may be made a defendant, 
the reason therefor being stated in the complaint. j . " otherwise the 
assignee would have a substantial right without a remedy. 

The foregoing authorities would appear to be Sufficient for the pur¬ 
pose of determining the first question of this case ip the affirmative. 
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Both questions would appear to have been settled in the affirmative 
for this jurisdiction by the decision of this Court in the case of Sanborn v. 
Maxwell , supra. 

Corpus Juris Secundum has much pertinent matter bearing on the 
two principal questions in this case, besides what has already been cited 
in the second paragraph hereof. Some of it is cited below. 

7 CJS, Attorney and Client, sec. 236, page 1203, note 15. 

7 CJS, Attorney and Client, sec. 237, page 1204, notes 21-22 (see 
67 NY5 2nd, 305, modified on other grounds in 296 NY 974, 73 N. E. 560) 

7 CJS, sec. 238b, page 1205, note 29 and the Ohio case there cited. 

7 CJS, sec. 238b, page 1205, note 30 and the Illinois case there cited. 

7 CJS, sec. 238c, page 1207, notes 41 and 42 and the D. C. N. J. and 

Fed. cases there cited. 

7 CJS, sec. 238e, page 1208, note 49 and the D. C., Ga. and la. cases 
there cited. 

7 CJS, sec. 238g, page 1209 note 52 (2) and the Fed. cases there cited. 

Legal and equitable relief are administered in same forum and a par¬ 
ty can be sent out of court only when, upon his facts, he is entitled to no 
relief either at law or in equity. 
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CONCLUSION 

It would appear from the foregoing citations that the appellants were 
entitled to sue in their own right and their complaint states a good cause 
of action. The Orders appealed from should be reversed and the case re¬ 
manded for further proceedings. 

Respectfully submitted, 

Edward S. Duv all 

R. K. Millstein 

917 - 15th Street, N.W. 

Washington, D* C. 

Attorneys for Appellants 
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APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


1 [ Filed Jan. 20, 1955] 

A. V. FALCONE 
139 N. Broadway 
Los Angeles, California 

R. K. MILLSTEIN 
917 - 15thSt., N.W. 

Plaintiffs 

JOSEF WASHINGTON HALL 
West Palm Beach, Florida 

MARGARET FRETTER HALL, also 
known as Margaret Fretter Nye 
Address unknown 

THELMA T. TALBOT 
231 Constitution Ave., N. E., 

JULIA ROBINSON HALL 
2026 N. Highland Ave., 

Hollywood, California 

Defendants 


) 

) 

) 

) 

) Civil Action No. 283-'55 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


COMPLAINT IN THE NATURE OF A JUDGMENT CREDITOR'S 

BILL 

1. The jurisdiction of this Court is based on the amount involved 
which is in excess of the sum of $3,000.00; and the power of the Court to 
grant the relief hereinafter prayed. 

2. Plaintiff A. V. Falcone, is a resident of the State of California, 
a member of the Bar of said State and brings this suit in his own right as 
hereinafter set forth; the plaintiff R. K. Millstein, is a member of the Bar 
of the District of Columbia, with offices located at 917 - 15th St., N.W., 
in said District, and brings this suit in his own right as hereinafter set 
forth. The defendant, Josef Washington Hall, otherwise known as Upton 
Close, is a resident of the state of Florida, and is sued as a judgment deb¬ 
tor and as the real owner of the hereinafter describe^ real property located 

in the District of Columbia. Defendant, Margaret Fretter Hall, also 
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known as Margaret Fretter Nye, is the wife of Josef Washington Hall and 
is sued in her own right and as grantee and present holder of title of the 
aforesaid real property by mesne transfers from defendant, Josef Wash¬ 
ington Hall, her husband; defendant, Thelma T. Talbot, is sued as the con¬ 
duit of title from defendant, Josef Washington Hall to his wife, defendant, 
Margaret Fretter Hall under the name of Margaret Fretter Nye as herein¬ 
after related; defendant, Julia Robinson Hall, is sued as present holder of 
a judgment against defendant, Josef Washington Hall, she having a three 
fifths interest in the hereinafter mentioned judgment against said defendant. 
All defendants except Thelma T. Talbot are non-residents of the District 
of Columbia. 

3. Julia Robinson Hall is named herein, as a defendant because she 
has declined to maintain this or any similar action against the other defen¬ 
dants although often requested to do so; and she is a necessary party. 

4. On to wit, May 15, 1952; defendant Julia Robinson Hall, filed 
suit against defendant Josef Washington Hall, in the United States District 
Court for the District of Columbia, by and through her attorneys, the plain¬ 
tiffs herein, for moneys due her under a Judgment of Superior Court of 
California for the County of Los Angeles, and on to wit, June 3, 1954, she 
obtained judgment in said suit against defendant, Josef Washington Hall, 

in the principal sum of $3, 661. 74, with interest on $3, 075. 00 at 6% per 
annum from February 1, 1952 and on $225.00 from May 1, 1952 and costs; 
said judgment was not modified, not appealed from and is now in full force 
and effect On to wit, December 22, 1954, a fi fa was issued on said judg¬ 
ment and returned nulla bona by the U. S. Marshal for the District of Co¬ 
lumbia. Said suit is designated on the docket of this Court as C. A. 2190-52. 

3 5. At the time when said suit was filed in this jurisdiction by defen¬ 

dant Julia Robinson Hall, as well before as after, the defendant Josef 
Washington Hall, was the sole owner in fee simple of lot 38, Square 758 
situated in the city of Washington, District of Columbia, and improved by 
premises 231 Constitution Avenue, N. E., he having purchased that prop¬ 
erty on to wit, July 26, 1950, while unmarried, and it subsequently be¬ 
came subject to the dower interest of his present wife, defendant Margaret 
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Fretter Hall, sometimes known as Margaret Fretter Nye, defendant herein; 
the said real property on or about the time said defendant, Josef Washing¬ 
ton Hall, acquired it, was encumbered by him on to wit, July 26, 1950, 
with a certain deed of trust to secure payment of a loan in the principal 
sum of $11, 000. 00; said trust indebtedness has been substantially amortized 
since the said trust was placed on said property. 

6. At the time of the institution of the aforesaid suit against defen¬ 
dant, Josef Washington HaU by the defendant, Julia Robinson Hall, there 
was no real or personal property owned by defendant Josef Washington 
Hall in this jurisdiction which was subject to legal process, except the 
property hereinbefore described. 

7. On to wit, October 1, 1952, defendant Josef Washington Hall 
and his then wife, Margaret Fretter Hall, joined in a deed in fee simple to 
one Thelma T. Talbot, conveying to said Talbot the aforesaid real property 
known as 231 Constitution Avenue, N. E., and on to wit, October 17, 1952, 
said Talbot, a defendant herein, conveyed said property in fee simple to 
the defendant Margaret Fretter Nye, otherwise known as Margaret Fretter 
HaU, the wife of defendant, Josef Washington HaU. The first mentioned 
transfer is recorded in the office of the Recorder of Deeds, in Liber 9830, 
FoUo 333, and the second transfer from Talbot to Nye is recorded in Liber 
9830, FoUo 335. In the said transactions whereby the aforesaid property 
was transferred from defendants Josef Washington HaU and wife to his 

4 wife under the name of Margaret Fretter Nye, the defendant Thelma 

T. Talbot merely acted as a conduit of title to faciUtate said transfer of 
title and she had no other right, title or interest in said property and gave 
no consideration for the deed from defendant, Josef Washington HaU and 

j 

his wife to her. The defendant, Margaret Fretter Nye, wife of the defen¬ 
dant, Josef Washington HaU, is the present title holder of record for said 
property and the aforesaid transfers were made during the pendency of the 
aforesaid Civil Action No. 2190-52 and beforethe defendant herein could 
be served with process to answer, which he was then! evading, and said 
transfers were made for the purpose of deceiving and defrauding the plain¬ 
tiff therein, as weU as other creditors of defendant, jJosef Washington HaU. 




Plaintiffs are informed and believe, and upon such information and be¬ 
lief aver and expect to prove at the trial hereof, that the defendant, Mar¬ 
garet Fretter Nye, was not a bona fide purchaser of said property for an 
adequate valuable consideration and the deeds aforesaid whereby defen¬ 
dant, Josef Washington Hall transferred title of record to the aforesaid 
property to his wife, defendant, Margaret Fretter Nye, became and were 
and still are null and void and of no effect, whatsoever, so far as the right 
of the judgment creditor herein, defendant Julia Robinson Hall, to have 
execution against the aforesaid property, is concerned. At present the 
defendant Josef Washington Hall has no property in the District of Colum¬ 
bia which can be subjected to legal process. 

8. Plaintiffs further state that no part of the judgment aforesaid 
against defendant Josef Washington Hall has been paid satisifed or secured 
and said judgment now remains in full force and effect. 

5 9. On to wit, February 8, 1952, defendant Julia Robinson Hall, en¬ 

tered into a certain contract in writing with plaintiff A. V. Falcone, where¬ 
in and whereby she agreed among other things, to employ him as her at¬ 
torney, to enforce her rights, claims, causes of action and all remedies 
which she had or may have thereafter against defendant Josef Washington 
Hall, accruing by reason of a certain judgment of divorce obtained by her 
in the Superior Court of California, for the County of Los Angeles, with 
maintenance and support for herself and child, and in said contract she 
promised and agreed to pay to plaintiff Falcone as compensation for his 
services to her in this regard 40% of all moneys recovered for her by said 
Falcone, or by any associate attorney appointed by hi m in any jurisdiction 
to institute suit in her behalf for the purpose of obtaining recovery of 
moneys due on said judgment. Pursuant to said agreement, plaintiff Fal¬ 
cone appointed plaintiff R. K. Millstein, a lawyer with the knowledge and 
consent of defendant Julia Robinson Hall, to institute suit on her behalf in 
the United States District Court for the District of Columbia, which plain¬ 
tiff R. K. Millstein, did do as hereinbefore related. By the terms of said 
fee agreement, the said fee of 40% became and was an attorneys lien on 
any recovery obtained for Julia Robinson Hall on account of the judgment 
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obtained for her in this jurisdiction, as aforesaid, and furthermore said 
fee agreement amounted to an equitable assignment of 2/5ths of said judg- 
ment to plaintiffs herein. The plaintiffs will show in [Court said written 
fee agreement between defendant Julia Robinson Hall |and plaintiff A. V. 
Falcone. 

WHEREFORE, the premises considered, plaintiffs pray to the Court 
as follows: 

1. That the Court vacate and set aside the deed of defendant, Josef 
Washington Hall and wife, Margaret Fretter Hall to his conduit of title, 

6 defendant, Thelma T. Talbot and the latter's deed back to defendant 

i 

Josef Washington Hall's wife, Margaret Fretter Hall under the name of 
Margaret Fretter Nye, as executed to defraud the judgment creditor herein, 
defendant Julia Robinson Hall. 

2. That a receiver be appointed pendente lite to take possession 
of real estate designated and known as 231 Constitution Avenue, N. E., 
and collect the rents, profits and issues thereof. 

3. That upon the final hearing, a trustee or trustees be appointed 

by the court to sell the real estate known and designated as 231 Constitution 
Avenue, N. E., and pay the proceeds thereof, or so much as may be re¬ 
quired, to plaintiffs herein to satisfy the aforesaid judgment. 

4. And for such other further and general relief as may to the court 
seem meet and just. 

/S/ A. V. Falcohe 
/S/ R. K. Millstein 

/S/ R. K. Millstein 

/S/ Edward S. Duvall, 

Attorneys for Plaintiffs, 

♦ * * * 

DISTRICT OF COLUMBIA, ss: 

I, R. K. Millstein, being first duly sworn on oath, depose and say that I 
have read the foregoing and annexed complaint by me subscribed as plaintiff, 
and know the contents thereof and believe the facts therein stated to be true. 

/S/ R. K. Millstein 

Subscribed and sworn to before me this 20th day of Jin. 1955. 

/S/ Notary Public 
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7 [Filed Mar. 31, 1955] 

MOTION TO DISMISS 

(Improper Parties and Lack of Jurisdiction) 

Comes now the defendant Margaret Fretter Hall, also known as Mar¬ 
garet Fretter Nye, through her attorney Jeremiah T. Riley and moves this 
Honorable Court to dismiss the complaint heretofore filed, for the follow¬ 
ing reasons: 

1. The complaint, from its face, shows that the plaintiffs are not 
proper parties to bring this suit inasmuch as they are not suing in the 
name of or on behalf of the judgment creditor but, rather, as lien holders 
of said judgment creditor. 

2. Even if the plaintiffs were proper parties to institute this cause, 
there is a fatal failure to comply with the statutory requirement of Title 

28, D. C. Code, section 2501 (1951 Edition), relative to the filing of an . > 
assignment of judgment with the Clerk of this Court. 

3. And for such other reasons as may appear at the time of hearing 
of this motion. 

/S/ Jeremiah T. Riley, Attorney for 
Margaret Fretter Hall, 

1406 M G" Street, N.W., 

Washington 5, D. C. 


8 [Filed Apr. 16, 1955] 

OPPOSITION TO MOTION OF DEFENDANT MARGARET 

FRETTER NYE, TO DISMISS COMPLAINT 

Plaintiffs oppose the motion to dismiss the complaint filed by defen¬ 
dant Margaret Fretter Hall, also known as Margaret Fretter Nye, for the 
reasons and on the grounds hereinafter set forth, viz: 

A casual examination of the complaint will disclose that it is framed 
on equitable principles and seeks equitable relief in circumstances which 
entitle plaintiffs to maintain the action. The interests of plaintiff and defen¬ 
dant Julia Robinson Hall are identical except for the difference in the ex- 
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tent of their respective interests. 

Plaintiffs are suing not only in their own behalf; as holders of an 
equitable assignment of their interest under and by virtue of the contin¬ 
gent fee contract, averred in the complaint, but also for the benefit of 
defendant Julia Robinson Hall who was granted judgment against the defen- 

i 

dant Josef W. Hall, by this Court on June 3, 1954, Civil Action No. 2190- 
52. 

Title 28, sec. 2501, D. C. Code (1950) is not applicable because it 
provides a procedure based on an express assignment of a judgment, 
whereas the complaint shows that plaintiffs’ right to maintain their suit 

i 

9 is hinged on an equitable assignment coupled with fraud and collusion to 
prevent legal execution of the said judgment, and the Court is asked to 
exercise its equitable powers in aid of the efforts of plaintiffs and defen- 
dant Julia Robinson Hall to subject the hidden assets qf defendant Josef W. 
Hall to payment of the aforesaid judgment. 

All facts well pleaded in the complaint are admitted to be true by the 
motion to dismiss. 

The salient facts, aside from the rendition of a judgment in favor of 
defendant Julia Robinson Hall for the sum of $3, 661. 74, with interest and 

i 

costs, are (a) that said defendant was a creditor of Josef W. Hall, under 
a judgment of the California court (b) that after she filed suit in this juris¬ 
diction for a judgment on the California judgment and before she could ob¬ 
tain judgment, the defendant Josef Washington Hall apd his present wife 

i 

Margaret Fretter Hall (also known as Margaret Fretter Nye) colluded to 
defraud Julia Robinson Hall by transfers of the title tq real property owned 
solely by the defendant Josef W. Hall, from himself and to his wife Mar¬ 
garet Fretter Hall, under the assumed name of Margaret Fretter Nye, and 
thus prevent legal process from being levied on said ijeal property; (c) that 
Margaret Fretter Hall gave no adequate consideration for the property and 
said transfer of title was made for the purpose of defijauding the defendant 
Julia Robinson Hall and other creditors; and (d) the equitable assignment 
from said defendant to the plaintiffs herein. 

On these admitted facts, the plaintiffs are entitled on behalf of them- 
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selves and defendant Julia Robinson Hall to have the Court set aside the 
fraudulent conveyances and sequester the real property described in the 
complaint and sell it by order of the Court in satisfaction of said judg¬ 
ment, with the proceeds to be applied first to satisfaction of said judgment 
10 in full and the surplus, if any, to be held by the Court and applied 
pro-rata to claims of other creditors of defendant Josef W. Hall, who ask 
leave to intervene. 

Under the laws of California, where the fee agreement was entered 
into by plaintiff Falcone and Julia Robinson Hall, as averred in the com¬ 
plaint, such a contract between attorney and client is in legal effect an 
equitable assignment to plaintiffs; associates in her case. A photostat 
of the contract is annexed hereto and made part hereof by reference. 

In the case of Jones vs. Martin, 41 Cal. 2d, 23. 256 Pac. 2d, 905, 
the court held: 

Syllabus: 

(1) an attorney employed under a contingent fee agreement who 
is wrongfully discharged by his client, is generally entitled to 
the same amount of compensation and under the same contingency 
as if he had completed the services contemplated. 

(2) A contingent fee agreement vests the attorney with an equita¬ 
ble interest in that part of the client’s cause of action which is 
agreed upon as the contingent fee. 

(3) However, an attorney under a contingent fee agreement has 
no special or charging lien, unless it has been specifically con¬ 
tracted for. 

(4) It is also true that a debtor will not be discharged from his 
obligations by performance rendered to the assignor after notice 

V 

of the assignment. 

See also 7 C. J. S. tT Attbmey and Client" sec. 187, pages 1069- 
1070 and particularly notes 95 and 96 on p. 1070. 

The aforesaid fee agreement will be construed according to the lex 

i 

loci contractu. 


It is respectfully submitted that the motion to dismiss should be 
denied. 

Copy of above mailed to /S/ R. K. Millstein 

Jeremiah T. Riley, Atty., for /S/ Edward S. Duvall 

w ^ ,, . , . Attorneys for Plaintiffs. 

M. F. Hall, defendant, at 1406 

G St., N. W., this 15th day of 

April, 1955, postage prepaid. 

/S/ R. K. Millstein 


11 Los Angeles, California, 

February 7, 1952 

A. V. Falcone, Esq. 

448 S. Hill Street 

1018 Pershing Square Bldg. 

Los Angeles 13, Calif. 

Dear Mr. Falcone: 

This will confirm my employment of you as my attorney to enforce 
my right, claims, causes of action and all remedies which I may have 
against Josef Washington Hall, also known as Upton Close, particularly 
including the support and maintenance of our minor son, Spencer Hall, 
under that certain property settlement agreement between us dated Feb¬ 
ruary 29, 1948, the Interlocutory Judgment of Divorce in the Los Angeles 
Superior Court action of Hall v. Hall No. D 345, 602, the Final Judgment 
therein, or otherwise. 

As my said attorney you may take such proceedings as you may deem 
for our best interests, including the filing of legal action wherever you 
may determine, including Virginia, Washington, D. C. or elsewhere, as 
you may find the defendant or his assets. In your said representation of 
me you are authorized to associate such attorney or attorneys as you may 
determine, provided that their fees and compensation shall be included in 
my agreement to pay you fees and compensation as hereinafter provided. 

I advise you that I have received from Mr. Hall only the following 
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payments for the support and maintenance of our said son: 


May 15, 

1948 

$75. 

July 10, 

1948 

75. 

August 16, 1948 — 

75. 

Sep. 30, 

1948 

75. 

October 

15, 1948 — 

75. 


As and for your compensation for your said representation of me, 

I agree to pay you as follows: 2 5% of all monies recovered by me or to 
which I may be entitled, and as and when I recover the same or may be 
entitled thereto, without legal proceedings or action. If legal proceedings 
or actions are initiated, then I agree to pay you 40% of all monies recov¬ 
ered by me or to which I may be entitled, and as and when I recover the 
same or may be entitled thereto, whether by judgment, execution, settle¬ 
ment, compromise or otherwise. 1 Said monies shall include all monies 
recovered by me or to which I may be entitled for the support and main¬ 
tenance of my said son. Out of such fees and compensation, you are to 
pay the fees and compensation of such attorney or attorneys as you may 
associate with you or otherwise employ for the enforcement of my said 
rights, claims, causes of action or remedies, whether in this state or 
elsewhere. 

12 I agree to pay all costs involved at and when you request the same. 

I agree that any costs or expenses advanced by you or any associate or 
associates of yours will be reimbursed by me in any event upon demand 
therefor. 

If the foregoing is agreeable to you, please note your acceptance 
in the space provided below therefor, which act on your part shall consti¬ 
tute a binding agreement between us to the foregoing effect. 

/S/ Julia Robinson Hall 
I accept the foregoing employment. 

/S/ A. V. Falcone 
February 8, 1952 
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13 [Filed Apr. 20, 1955] 

MOTION TO DISMISS 

(Improper Parties and Lack of Jurisdiction) 

Come now the defendants, Josef Washington Hall and Thelma T. 
Talbot, through their attorney John B. Cullen and move this Honorable 
Court to dismiss the complaint heretofore filed, for the foUowing reasons: 

1. The complaint, from its face, shows that the p l a in t iff s are not 
proper parties to bring this suit inasmuch as they are not suing in the name 
of or on behalf of the judgment creditor but, rather, as lien holders of said 
judgment creditor. 

2. Even if the plaintiffs were proper parties to institute this cause, 
there is a fatal failure to comply with the statutory requirement of Title 
28, D. C. Code, Section 2501 (1951 Ed.), relative to the filing of an assign¬ 
ment of judgment with the Clerk of this Court. 

3. And for such other reasons as may appear at the time of hearing 
of this Motion. 

/S/ John B. CuUen, Attorney for 
Josef Washington Hall and 
Thelma T. Talbot 
1033 Investment Bldg. 

Washington 5, D. C. 

(CERTIFICATE OF MAILING) 


15 [Filed Apr. 26, 1955] 

OPPOSITION OF PLAINTIFFS TO MOTION TO DISMISS COM¬ 
PLAINT BY DEFENDANTS JOSEF W. HALL AND THELMA T. 
TALBOT - POINTS AND AUTHORITIES. j 
Plaintiffs oppose defendants joint motion to dismiss the complaint, 
for the reasons and on the grounds as follows: 

1. Plaintiffs are proper parties and entitled, on the facts admitted 

by the motion, to maintain this action in their own right. Furthermore 

| 

it will appear by references to the complaint, and particularly to the 3rd 
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prayer for relief, that this action is one brought also on behalf of defen¬ 
dant Julia R. Hall, the judgment creditor. See rule 8 (f) F. R. C. P. 

Under the rule of law laid down by the Supreme Court of California, 
for construction of contingent fee contracts, the contract in the instant 
suit (par. 9), which was executed in California, vests the plaintiffs with 
an equitable interest in 40% of defendant, Julia R. Hall’s, cause of action 
in this jurisdiction. 

In the case of Jones v. Martin, 41 Calif. 2d, 23: 256 Pac 2d, 905, 
where the contingent fee agreement did not specifically give the attorney a 
c larging lien, or an express assignment, the court held: 

Syllabus. 2, ”A contingent fee agreement vests the attorney with equitable 
interest in that part of the clients cause of action which is agreed upon as 
the contingent fee. ” 

The lex loci contractu governs the construction of the contingent fee 
agreement in the instant action. 

16 See also 7 C. J.S., Atty. and Client sec. 187 pp 1069-1070, particu¬ 
larly note 95 and 96 p. 1070. 

In the case of Wylie vs. Coxe, 56 U. S. (15 How.) 415; 14 L. Ed. 

753, an appeal from the old Circuit Court of the District of Columbia, it 
was held that an attorney’s fee agreement calling for 5% of the fund award¬ 
ed (Mexican Claim Com.) ’’ constituted a lien upon the fund” and gave the 
attorney (appellee) the right to maintain a suit in his own right and ”is a 
sufficient ground for an equity jurisdiction”. See also Roses Notes to 
Wylie v. Coxe, p. 728-729 and 1932 Suppl. to Roses Notes, vol. 1. 

2. Plaintiffs do not allege in the complaint, and it is not the fact, 
that they have an express assignment of a part of the judgment against 
Josef W. Hall, inC.A. 2190-52. It alleges, merely, that they have an 
equitable interest in 40% of the judgment. In this connection, see prayer 
for relief No. 3. Therefore Title 28, sec. 2501 of the D. C. Code is not 
applicable. 

3. The two decisions cited in defendants points and authorities, re¬ 
late to partial assignments of judgments, and are not applicable to the 
instant suit, which seeks satisfaction of the entire judgment against de- 



fendant Josef W. Hall. 


It is respectfully submitted that the motion to dismiss should be 
denied. 

/S/ R. K. Millstein 

/S/ Edward S. Duvall 

Attorneys for Plaintiffs 

Copy mailed to John B. Cullen, Attorney for Josef Washington Hall also 
known as Upton Close and Thelma T. Talbot, 1033 investment Bldg., 
Washington, D. C., postage prepaid, this 26th day of April 1955. 

/S/ R. K. MiHstein 


17 [Filed June 24, 1955] 

ORDER 

Upon motion of the defendant Margaret Fretter Hall, a/k/a Margaret 
Fretter Nye to dismiss the complaint on the ground^ that the plaintiffs 
herein are not proper parties and lack of jurisdiction, and upon consid¬ 
eration of the pleadings filed by counsel for both parties and the arguments 
of counsel for the plaintiffs and counsel for the defendant Margaret Fretter 
Hall, it is by the Court this 24th day of June, 1955; I 

ORDERED, that the above-entitled action be and it hereby is dis¬ 
missed. 

I 

/S/ Edward M. Curran 
JUDGE 
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18 [Filed July 11, 1955] 

ORDER DISMISSING THE COMPLAINT 
Upon motion of the defendants Josef Washington Hall and Thelma T. 
Talbot to dismiss the Complaint on the grounds that the plaintiffs herein 
are not proper parties and lack of jurisdiction, and upon consideration of 
the pleadings filed by counsel, it is by the Court this 7th day of July, 
1955, 

ORDERED, that the above entitled action be and it hereby is dis¬ 
missed. 

/S/ Edward M. Curran 
JUDGE 

Copy sent to - 

R.K. MiHstein, 

A tty. for plaintiffs 

July 1, 1955 


19 [Filed July 19, 1955] 

MOTION FOR RECONSIDERATION OF THE ORDERS OF 
JUNE 24th AND JULY 7, 1955. (Entered July 11) 

The plaintiffs move the Court for reconsideration of the Orders of 
June 24th and July 7th, 1955, upon the grounds and for the reasons fol¬ 
lowing: 

1. Both of said orders were submitted to the Court and signed 
without notice of the contents and without notice of the submission thereof, 
in disregard of the Rule of Court in regard thereto and the rule of law laid 
down by the Court of Appeals in regard to notice. 

2. The court erred in signing both orders because (a) of the irregu¬ 
larity set forth in the preceding paragraph and (b) the said orders are con¬ 
trary to applicable law. 

3. Other reasons apparent on the face of the record. 

/S/ Edward S. Duvall 
R. K. Millstein 


NOTICE 


To: John B. Cullen, 1033 Investment Bldg., 

Jeremiah T. Riley, Esq., 1406 G St., N.W. 

The rule of court requires, if you wish to oppose the granting of the 
foregoing notice, that you file the grounds thereof with points and author¬ 
ities, with the Clerk of the Court within eight (8) days and serve copy there 
of on counsel for plaintiffs. 

/S/ R. K. Millstein, 

Attorney for Plaintiffs 

******** 

i 

— 

! 

21 [Filed Sep. 7, 1955] 

ORDER DENYING MOTION FOR RECONSIDER¬ 
ATION OF ORDERS OF JUNE 24, AND JULY 7, 

1955. 

Upon consideration of plaintiff's motion for reconsideration of the 
Orders of June 24, 1955 and July 7, 1955 (entered jjily 11, 1955), it is 
this 7th day of August, 1955, 

ADJUDGED AND ORDERED that the said motion be and it is hereby 
denied. 

i 

By the Court, 

/S/ Edward M. Curran 

judge 

i 


v.L, 



